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SUBJECT: Discussion of Liability in connection with,operation of Army aircraft,
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e 00 vapAbis andwbions hidh racd e e Y liability of CAP
nersonnel in connection with the operation of Army aircraft assigned for recruite

ing purpoges an opinion has been secured yhich, it is believed, indicates rather :
conclusively ‘that the possibilities of a claim being established against an in=- ,

~ dividual CAP member are very slim, unless such member engages in reckless and wan=

ton conduct which is in direct and complete violation of the rules and regulations
ander which the planes will be operited, Specifically, the Air Judge Advocate
has said; ' : y : "

» a, "Generally speaking CAP personnel (including CAP, pilots, operations
officers, maintenance personnel and vthers) are civilly liable for their wrong-
ful or tortious acts which cause personnel injury or property ‘damage, Govern=
ment control or direction would not protect such personnel from the legal conse=-
quences of their own misconduct, A definite opinion of general application cover=
ing the legal liability of the several classes of personnel specified, in all 1
cases, cannot be given, for in each case liability is primarily dependent upon ‘the
the circumstances giving rise to the claim, and the applicahle laws of the state’
in which the accident occurred," ' : y

2, The Air Judge Advocate has further said that the Govcrnment would not
hold a CAP member liable for loss or damage to the planes themselves even where
simple negligence on the part of such member was involved. Specifically, the
Air Judge Advocate has said:

a. - "Under CAP operations's directive #40, 1 Dec 43, a CAP VWing Comman~
der is a gratuitous bailee -of Government aircéraft for the benefit of the bailor
and as such would be expected to exercise only reasonable care for the property
bailed to him, It normally would be the policy of the War Department not to
assert any claim for loss, damage, or destruction of Government airplanes bailed
to CAP personncl under the circumstances provided in CAP Operation's’ Directive
740 unless more than simple negligence were involved, (The Office of The Judge
Advocate General, Lt, Col Roy A, Deal, informally has concurred)

b. "The liability of a CAP onorations officer would be no greater. than
that of a Wing Commander,

] c. "The liability of a CAP pilot would be no greater than that of a
Ting Commander,"

3. The Air Judge Advocate has "ointed out that the proposition of law which
has been states with regard to the liability of CAP personnel is generally appnli- °
cable to military personnel and Government employees, but thet in spite of such
fact liability claims are rarely if ever asserted against Army personnel. Furthe:
more, Army personnel do wot earry inswicnce against such liability, Specifically
the Air Judge Advocate has sald:




R
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a, "Army pilots, operations:offdcers, and Commanding Officers are not

entitled to Government immunity for their vwrongful or tertuous acts while one
gaged in non-combat activitics. : i

b. "Such liability claims are not frequently asserted against military .
personnel, Mr, Yim, M, Re.ding of this office has been an employee of the Var N
Department for more than 25 years (during -ractically all of which period hc pro=-
cessed aircraft claims), and he has stated that there has never come to his at-
tention any instancé in‘vhich guch liability was asserted against military per- *
sonnel, Insurance is not carried.," '

4. ' It should bo noted that liabilit suits/will normelly be dofended thg
U,S, Attornay Goneral, The Air Judge Advocate General has said; ’ ¥\ 3

/

' a, "Under normal circumstahcos suits of this natﬁyg‘would bo_dofended‘tz
by tho Unitod States Attorney General upon appropriate rocost, (The Office of

The United States Attorney Genéral, Mr. George Foley, info.mally has concurred . { \

in this statement)" ; D
{ o e AL g \‘ hidg by ! | \ .

5, Third parties who'are injured or have suffercd property damage as a ro= ‘-
sult 'of the operation of tho Army aircraft may present claims against the' Governe
ment for such injury or damage,  This fact would of courso limit the possibilitits -
of such partics also asserting a claim against any CAP momber, The Air Judge Ads
vocate has sdaid: B DA Vel ; 4L

"a, "Attontion is invited to Public Law 112, 78th Congross, and AR 25-25

under which the Government has assumed 1inbility to any onc claimant up to O
$1,000,00 (4500,00 in peace time) ‘for certain damage incident to non-combat ac=-

|

tivities of the Var Department or the Army,

b. "Regulations prescribing the investigation and scttlement of such ‘
claims arc containcd in AR 25-20 and AR 25-25, Claims arising from the operation
of the airplancs in refercnce by CAP personnel would fall within the terms of the
Act cited and may be scttled under the provisions of the regulations named, :

‘e, M"The fact that the claimant might have certain rights against the |
Government should tond to limit tho numbet of: suits brought against CAP personnel
individually because of the liberal and expeditious processing of Government
claims, the solvency of the Government, and the psychological handicap necessarily
attendant upon the prosccution of a voluntecr engaged in an zctivity for the war -
effort," . : ! .

6. Several Ying Commanders have in the past indicated that it was their
foeling that liability insurance whould be secured to protcct CAP personncl
against claims arising out of the operation of CAP aircra®:, Such Wing Commander:
and others who may be conderned with the possibility of s.ch suits must determine
for themselves the advisability of sec'ring such insurance in the light of the
opinions of the Air Judge Advocate quotod above. The cost of such insurance must
be weighed against:

a. The possibility of injury or losc being caused to third pertics
_through the operation of the Army planes, !

b. The fact that military personnel and Government employces who are al-
so gencrally liable for their wrongful or tortuous acts do not carry insurance
and yet claims are rarely if cyer filed against them personally,
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cs The fact that suits filed a ninst ¢AP perdohnel would normally be

1afended by the Attorney General,

d. The fact that apy injures sedgson might quite likely choose to file
a claim against the Governmert rathor than to undertake a lav suit,

7. Such insurance—cénnct be sacured at. present through National Headquarters
but can be obtained by VTing Commanders ¢ipactly from the Insurance Underwriters.
Premiums must be paid from private funds since Governnment funds are not presently
available thercfor. National Headquarter: is attempting to work out an arrange-
ment whereby the cost of suck insuranco mai he, paid by the Government but such ar-
rangements do not presently eppear feasibls anéuopcrations, therefore will be con-
dueted without regard to such possibiiity. ’
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By Dircetion o National Commander JOHNSON:

\ W
RICHARD S. M .

Major, Air Corps
Insurance Officer




